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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

Noneof theamici hasanyparentcorporationandthereis no publicly held

corporationthatowns10% or moreofthe stockof anyof the amici.

1



TABLE OF CONTENTS

RULE 26.1 CORPORATEDISCLOSURESTATEMENT i

TABLE OF CITED AUTHORITIES iii

IDENTITY AND INTERESTSOFAMICI CURIAE 1

A. IdentityofAmiciCuriae 2

B. InterestsofAmiciCuriae 15

ARGUMENT 17

I. TheRightsAffordedOwnersof CollectiveWorksUnder
Section201(c)ProtectTheCompleteNationalGeographic 17

A. AdoptionofNationalGeographic’sArgument 17

B. TheLegislativeHistory 18

II. TheElectronicPreservationandDistributionof Collective
Works PromotestheProgressof Scienceand the Humanities
to theBenefitof thePublic 20

A. Digitized JournalsAre Necessaryfor Accurate,Complete,
andEfficient ResearchofScholarlyMaterial 21

1. Identifying Contentin the AnalogEnvironment 21

2. Identifying Contentin the Digital Environment 22

3. AccessingContentin theAnalogEnvironment 23

4. AccessingContentin theDigital Environment 24

5. Preservationin theAnalogEnvironment 26

6. Preservationin theDigital Environment 27

B. TheScholarlyCommunityDependson Digital Media 27

CONCLUSION 29

ii



TABLE OF CITED AUTHORITIES

Cases Page

NewYork Timesv. Tasini, 533 U.S. 483 (2001) 15, 17, 19

Williams & Wilkins Co. v. UnitedStates,172 U.S.PQ.670 (Ct. Cl. 1972),
dismissed,487 F.2d 1345 (Ct. Cl. 1973),aff’d 420U.S. 376 (1975) 13

Statutes

17 U.S.C.§ 201(c) 15

Other Authorities

DiscussionandCommentson ReportoftheRegisterofCopyrightson the
GeneralRevisionofthe US.CopyrightLaw, 88thCong., 1st Sess.,
CopyrightLaw Revision,Part2 (H. JudiciaryComm.Print 1963) 18

DiscussionandCommentson ReportoftheRegisterofCopyrightson the
GeneralRevisionofthe US.CopyrightLaw, 88thCong., 1st Sess.,
CopyrightLaw Revision,Part5 (H. JudiciaryComm.Print 1963) 19

H.R. Rep.94-1476(1976) 20

How SoftwareGot Its Name,TheEconomist,June3, 2000,at 80 23

Katie Hafher, Old SearchEngine, theLibrary, Triesto Fit Into
a GoogleWorld,N.Y. Times,June21, 2004 29

Library SpaceUse,Dec. 22, 1993 (unpublishedmemorandum,
on file with DenisonUniversity librarian’s office),citedin
RogerC. Schonfeld,JSTOR:A History 9 (2003) 23

OdysseyLLC, SurveyofFacultyUseofElectronicResources
(2003) 27,28

SupplementaryReportoftheRegisterofCopyrightson the GeneralRevision
ofthe US. CopyrightLaw; 1965RevisionBill, 89thCong., 1st Sess.,
CopyrightLaw Revision,Part6 (H. JudiciaryComm.Print 1965) 19

111



IDENTITY AND INTERESTS OF AMICI CURIAE

All amici curiaearenon-profitorganizationswithin the scholarly

community. Theyinclude(1) learnedsocietiesthat (a) publishpeer-reviewed,

scholarlyjournalsthat constitutecollectiveworks; (b) aredigitizing or considering

digitizing theback-runsof thesejournals;and(c) havememberswho notonly

contributeto scholarlyjournalsbutalsorely on suchjournalsfor their research;(2)

universitiesand/ortheirpressesthatareundertakingdigitizationprojectsinvolving

scholarlyjournals;(3) electronicarchivesaggregatingdigitized versionsof

scholarlyjournals;(4) librariesthat rely on digitizedscholarlyjournalsto ensure

the long-termpreservationofthe journalsandto facilitateaccessto them;(5)

associationsof the aforementionedorganizationsandof otherconstituentswithin

thescholarlycommunity, includingcollegesanduniversities;or (6) other

organizationsthat valuethe long-termpreservationofandaccessto scholarly

journal literaturein thewaysmadepossibleby the digitalmedium.

Counselfor AmiciCuriaecontactedthe attorneysfor theprincipal partiesin

this caseto seekconsentto file anamici brief. Counselfor Amici Curiaereceived

consentfrom attorneysfor the Defendants-Appellees,butthe attorneysfor the

Plaintiffs-Appellantsrefusedto provideconsent.A motion seekingleaveto file

this brief is filed concurrently.
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A. Identity ofAmici Curiae

Incorporatedin 1995,JSTORis a501(c)(3) not-for-profitorganizationthat

is bestknownas anelectronicarchiveofthe full back-runof digitizedversionsof

importantscholarlyjournalliterature,which it licensesfrom publishersandlearned

societies.’ Consistentwith its not-for-profit statusasan archive, in the strict sense,

JSTORfaithfully replicates,in digital format,theexactimageof eachpageof

journal back-issues,beginningwith volumeone,issueone. JSTORaddsan

“optical characterrecognition”componentto enablethepageimagesto be full-text

searchable.Becauseof thesefeatures,a JSTORuseranywherein the worldreadily

canaccessanyofthemorethan2.5 million articlesfrom thebestacademic

journalsin a rangeof disciplines. This includesBenjaminFranklin’s article,

publishedin 1752,aboutdrawingelectricityfrom a kite flown in stormyweather,

aswell as far morerecentmaterial. All of a journal’scontentappearsin full

context,includingthe intellectualmaterial,advertisements,and thejournal’sown

tableofcontents,anduserscannavigatethroughjournalissuescover-to-cover.At

present,JSTORlicensesdiscretecollectionsof theover400 digitizedjournalsin

In building thearchive,JSTOR’smissionincludesthe following: to improve
dramaticallyaccessto thesescholarlyjournals;to help fill gapsin existinglibrary
collectionsofjournalbackfiles;to addresspreservationissuessuchasmutilated
pagesandlong-termdeteriorationof papercopy; toreducelong-termcapitaland
operatingcostsof librariesassociatedwith thestorageandcareofjournal
collections;to assistscholarlyassociationsandpublishersin makingthe transition
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its archiveto over2,000libraries,universities,foundations,governmentagencies,

andothernon-commercialentitiesin over80 countries.More informationabout

JSTOR,includinga publiclyavailabledemoversionof thearchive,is availableat

www.jstor.org.

TheAmericanAnthropologicalAssociation,foundedin 1902,is theworld’s

largestandoldestscholarlyandprofessionalassociationof anthropologists.Its

11,500membersincludeculturalanthropologists,archaeologists,linguists,and

biologicalanthropologists. As the largestpublisherof scholarlyjournalsin

anthropology,AAA haspublished,sinceits founding,over300,000pagesin 26

periodicalsand250monographs.TheAssociation’sannualmeetingdrawsover

5,000participantsfrom collegesanduniversities,museums,non-profit

organizations,governmentagencies,andfor-profit firms. AAA currently

publishesits scholarlyjournalsbothin print andonline for circulationto libraries

andindividualsworld-wide.

TheAmericanAssociationfor theAdvancementof Science,foundedin

1848,is thepublisherof theworld’s leadinggeneralscientificjournal,Science.

The association,with morethan136,000membersandsubscribers,is the world’s

largestnon-profitinterdisciplinaryscienceorganizationandworksto advance

scienceandservesocietythroughprogramsin scienceeducation,scienceand

to electronicmodesofpublication;andto studythe impactofprovidingelectronic
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policy, internationalcooperationandhumanrights. AAAS currentlyservessome

262affiliatedsocietiesandacademiesof science,serving10 million individuals.

Sciencehasthe largestpaidcirculationof anypeer-reviewedgeneralscience

journalin theworld, with anestimatedtotal readershipofonemillion.

TheAmericanCouncilof LearnedSocietiesis anon-profitfederationof 68

nationalscholarlyorganizations.Themissionof theACLS is theadvancementof

humanisticstudiesin all fields of learningin thehumanitiesandthe socialsciences

andthemaintenanceandstrengtheningofrelationsamongthenationalsocieties

devotedto suchstudies.

TheAmericanHistoricalAssociationis the oldestandlargestprofessional

historicalorganizationin theUnitedStates,bringingtogethernearly5,000

institutionsandmorethan15,000individuals,includingcollegeanduniversity

faculty, publichistorians,independentscholars,archivists,librarians,and

secondaryschoolteachers.Organizedin 1884 andcharteredby theUnitedStates

Congressin 1884,its establishmentcoincidedwith theprofessionalizationof

historyasa disciplinein the UnitedStates.AHA publishestheAmerican

HistoricalReview,foundedin 1894,andPerspectives.

TheAmericanMathematicalSocietywasfoundedin 1888 to further the

interestsof mathematicalresearchandscholarship.As a non-profit society,the

accesson theuseof thesescholarlymaterial.
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AMS carriesout its missionby publishingscholarlyjournals,books,and

databases,aswell asholdingmeetingsandprovidingoutreachservicesto the

communityofmathematicalscientists. TheSocietyhasover29,000individual

membersandmaintainsoffices in Providence,RI, Ann Arbor,MI, and

Washington,D.C.

TheAmericanPhilologicalAssociation,foundedin 1869,is theprincipal

learnedsocietyin North Americafor thestudyof ancientGreekandRoman

languages,literatures,andcivilizations. While themajorityof its membersare

universityandcollegeClassicsprofessors,membersalsoincludescholarsin other

disciplines,primaryandsecondaryschoolteachers,andinterestedlay people. For

overa centurythis communityhasreliedon theAssociationtoproduceseveral

seriesofscholarlybooksandtexts;thejournal, TransactionsoftheAmerican

PhilologicalAssociation;andanannualmeetingin conjunctionwith the

ArchaeologicalInstituteof America.

The AmericanPsychologicalAssociation,a 501(c)(3)non-profit

organizationestablishedin 1892,hasover150,000members.Its purposeis to

advancepsychologyasa meansofpromotinghealth,educationandhuman

welfare. APA publishesnumerousscholarlybookseachyearandalsopublishes45

scholarlyjournals. In addition,APA providesfive electronicdatabasesthathouse
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scholarlypsychologicalmaterialsthatareusedfor researchby studentsand

scholars.

TheAmericanPhysiologicalSocietyhasbeenfosteringbasicandapplied

scientific information,includingbiomedicalknowledge,sinceits foundingin 1887.

With approximately11,000members,the Societysponsorsmeetingson its own

andin conjunctionwith othersocietiesthatattractasmany 14,000scientistsand

exhibitors. TheSocietyalsois a majorpublisherofbooksandjournals,including

theAmericanJournalofPhysiology,theJournalofAppliedPhysiology,

PhysiologicalGenomics,the JournalofNeurophysiology,Newsin Physiological

Sciences,Advancesin PhysiologyEducation,andPhysiologicalReviews.All of

the journalscurrentlyare availableonlinewith the assistanceof Stanford

University’s High Wire Press. The Societyrecentlylaunchedaprojectto postall

thecontentof its journals,backto 1898,online for useby scientistsworldwide.

The AmericanPolitical ScienceAssociation,establishedin 1903,is the

majorprofessionalsocietyfor individualsengagedin the studyofpolitics and

government.APSAis theoneorganizationthatbrings togetherpolitical scientists

from all fields of inquiry, regions,andoccupationalendeavors.With 15,000

membersfrom over70 countries,APSAis the largestpolitical sciencesocietyin

theworld. This comprehensivenessis reflectedin the APSA’sannualmeeting,
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educationalprojects,andpublications,includingtheAmericanPolitical Science

Review,Perspectiveson Politics, andPS:Political ScienceandPolitics.

TheAmericanSociologicalAssociationis the majorprofessionalassociation

of sociologistsin theUnitedStates.Foundedin 1905,it is a non-profit

membershipassociationofover13,000members,includingmostsociologists

holdingdoctoraldegreesfrom accrediteduniversities. It publisheseleven

scholarlyjournalswith wide internationalcirculation.

TheAmericanTheologicalLibraryAssociationis a not-for-profit, 501(c)(3)

professionalassociationestablishedin 1946. ATLA hasmorethan800 individual,

institutional,andaffiliate membersprovidingprograms,products,andservicesin

supportof theologicalandreligiousstudieslibrariesandlibrarians.ATLA’s

ecumenicalmembershiprepresentsmanyreligioustraditionsanddenominations.

ATLA publishestheATLANewsletter,theSummaryofProceedings,the Theology

CatalogingBulletin, andtheAnnualReport. TheATLAReligionDatabase

currentlyindexes673 journal titles and250-400polygraphseachyear.

TheAssociationofAmericanUniversitiesis an associationof 62 leading

researchuniversities,60 in the U.S.and 2 in Canada.Theassociationis organized

to promoteeffectivenationalandinstitutionalpoliciessupportingresearchand

scholarship,graduateandprofessionaleducation,undergraduateeducation,and

public servicein researchuniversities. AAU wasfoundedin 1900by fourteen
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universitiesoffering thePh.D. degree;its memberuniversitiesarerepresentedin

the associationby thepresidentsandchancellorsof thoseinstitutions.

TheAssociationof AmericanUniversityPressesis a not-for-profit

membershiporganizationfor 125 non-profitscholarlypublishers. Foundedin

1938,the Association’spurposeis to encouragethe disseminationof scholarly

research,andto supportits membersin theirendeavorto makewidely available

thebestof scholarlyknowledgeandthemostimportantresultsofscholarly

research.Its membersincludepublishersaffiliatedwith researchuniversities,

scholarlysocieties,non-degree-grantingresearchinstitutions,andmuseums.

Collectively,theseorganizationspublishapproximately10,000booksa yearand

over700scholarlyjournals.

The BotanicalSocietyof Americais a not-for-profitmembershipsociety

thatpromotesbotany. With approximately2,500members,the BSA is oneof the

world’s largestsocietiesdevotedto the studyofplantsandallied organisms,Its

scopeencompassesall areasofplantbiology, includingdevelopment,physiology,

reproductivebiology, evolution,phycology,genetics,mycology,ecology,

systematics,molecularbiology,andpaleobotany.The BSA publishesThe

AmericanJournalofBotany.

TheCenterfor ResearchLibraries is a non-profitconsortiumofNorth

Americanuniversities,colleges,andindependentresearchlibrariesthatpromotes
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thepreservationofresourcesfor advancedresearchandteachingin thehumanities,

sciences,andsocialsciences.It acquiresandpreservestraditionalanddigital

resources,suchasjournals,newspapers,governmentdocuments,archives,and

dissertationsandmakesthemavailableto memberinstitutionsthroughinterlibrary

loan andelectronicdelivery.

The CollegeArt Association,foundedin 1911,is a non-profitmembership

organizationrepresenting13,000artists,arthistorians,scholars,curators,

collectors,educators,artpublishersandothervisualartsprofessionalswho,by

vocationor avocation,are concernedaboutandarecommittedto thepracticeof

art, teachingandresearchaboutthe visualartsandhumanities.Another2,000

universityartandarthistorydepartments,museums,librariesandprofessionaland

commercialorganizationsareinstitutionalmembersof CAA.

TheCouncil onLibrary andInformationResourcesis an independent,non-

profit organizationdedicatedto improvingthemanagementof informationfor

research,teaching,andlearning. CLIR worksto expandaccessto information,

howeverrecordedandpreserved,asapublic good.

DukeUniversityPressis the scholarlypublishingarmofDukeUniversity

andis considereda departmentof theuniversity. It publishesapproximately115

booksperyearandover30 journals,primarily in thehumanitiesandsocial

sciences.

9



TheEcologicalSocietyof Americais ascientific,non-profit, 8,000-member

organizationfoundedin 1915. Throughreports,journals,membershipresearch,

andexperttestimonyto Congress,ESA seeksto promotetheresponsible

applicationof ecologicaldataandprinciplesto the solutionof environmental

problems. ESA publishesfour scientific,peer-reviewedjournals: Ecology,

EcologicalApplications,EcologicalMonographs,andFrontiersin Ecologyand

the Environment.

EDUCAUSEis a non-profitassociationwhosemissionis to advancehigher

educationby promotingthe intelligentuseof informationtechnology.Membership

is opento institutionsof highereducation,corporationsservingthehigher

educationinformation technologymarket,andotherrelatedassociationsand

organizations.EDUCAUSEprogramsincludeprofessionaldevelopmentactivities,

print andelectronicpublications,strategicpolicy initiatives, research,awardsfor

leadershipandexemplarypractices,anda wealthof online informationservices.

Thecurrentmembershipcomprisesnearly1,900colleges,universities,and

educationorganizations,includingmorethan 180 corporations,andmorethan

13,000activememberrepresentatives.

TheIndependentResearchLibrariesAssociationwasestablishedin 1972in

orderto addressthe commonneedsandaspirationsof independent,privately-

supportedresearchlibraries—howto preservethepreciousculturalheritage
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representedin the vastcollectionsof its memberlibraries,how bestto servethe

public andthe world ofscholarship,andhow to financeandmanagecostly, fragile

librariesthat mustsurvivelargelywithout the securityofpublic or university

support. Eachof its eighteenmemberlibrarieshousecollectionsofnationalor

internationalsignificancethatarecapableof supportingsustainedresearchin a

variety of interrelatedsubjectsandofattractingscholarsfrom all overtheworld.

The LelandStanfordJunior University(“StanfordUniversity”) is aleading

academicresearchinstitution,which includesStanfordUniversityPress(“SUP”)

andHigh Wire Press. In existencefor over75 years,SUPis oneof thenation’s

leadingpublishersofscholarlybooks.High WirePress,the largestrepositoryof

free,full-text sciencearticles,produceson-line versionsofpeer-reviewedjournal

articles,which are fully searchable.

TheMathematicalAssociationofAmericais the largestprofessionalsociety

focusingon undergraduatemathematicseducation.Foundedin 1915, it has

approximately27,000members,includingcollegeanduniversityprofessors;high

schoolteachers;graduateandundergraduatestudents;pureandapplied

mathematicians;computerscientists;statisticians;andmanyothersin academia,

government,business,andindustiy. TheMAA publishesthreeprint journals,The

AmericanMathematicalMonthly, The CollegeMathematicsJournal, and

MathematicsMagazine,andtwo onlinejournals,TheJournalofOnline
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Mathematicsandits ApplicationsandConvergence,aswell asmagazinesand

books.

TheNationalAssociationof StateUniversitiesandLand-GrantColleges,

foundedin 1887,is the nation’soldesthighereducationassociation.A voluntary

associationofpublic universities,land-grantinstitutions,andmanyof the nation’s

public universitysystems,NASULGC campusesare locatedin all 50 states,the

U.S.territoriesandthe District of Columbia. Theassociation’smembership

includes212 institutions,enrollingmorethan 3.1 million students.Building on its

earlyheritageofagriculture,science,andengineering,NASULGC‘s 21St Century

missionis to supporthigh-qualitypublic highereducationacrossall disciplinesin

serviceto the developmentofAmerica’sgreatestresource—itspeople.

TheNational Coalition for History is a 501(c)(3)non-profitorganization

consistingof overseventyhistorical andarchivalorganizationsthroughoutthe

United States.For over25 yearstheorganizationhasservedasthevoice of

historiansandarchivistson CapitolHill andhasrepresentedthe interestsof history

andarchivalpreservationinsideandoutsidegovernment.Theorganization

publishesa weeklyelectronicnewsletter,with a circulationofapproximately

60,000;the organizationalsoservesasaclearinghousefor informationabout

historyandarchivestojournalistsandconductseducationalprogramstargetedto

its membersandotherconstituenciesit serves.
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NFAIS (formerlyTheNationalFederationofAbstracting& Information

Services)is a non-profitorganizationfor all thosewho create,aggregate,organize

andotherwisefacilitateaccessto informationacrossall subjectdisciplines.

Foundedin 1958,theorganizationprovideseducationalforumsandpublisheson

mattersof interestto its membersandrelatedcommunities. Membersincludenot-

for-profit organizations,commercialenterprises,academicinstitutions,and

governmentagenciesthatprovideelectronicinformation servicesandrelated

technologiesfor the researchcommunityandthegeneralpublic.

TheNationalHumanitiesAlliance is a501(c)(4) non-profitadvocacy

coalition foundedin 1981 to advancenationalpolicy in humanitieseducation,

research,andpublic programs.It is supportedby 89 memberassociationsandis

the only organizationthat representsthebroadU.S.humanitiescommunityasa

whole. Membersincludescholarlyandprofessionalassociations;associationsof

libraries,museums,historical societies,statehumanitiescouncils,university

presses,andhighereducationinstitutions;independentanduniversity-based

humanitiescenters,andotherorganizationsconcernedwith federalpolicies

affectinghumanitiesactivities.

TheNewbenyLibrary, opento thepublic withoutcharge,is an independent

researchlibrary andeducationalinstitutiondedicatedto the expansionand

disseminationofknowledgein thehumanities.As oneof theworld’s leading
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repositoriesof abroadrangeofbooksandmanuscriptsrelatingto the civilizations

ofWesternEuropeandtheAmericas,the Library’s missionis to acquireand

preserveresearchcollectionsof suchmaterials,andto providefor andpromote

theireffectiveuseby a diversecommunityof users.As a library, theNewberryis

dedicatedto thehigheststandardsof collectionpreservationandbibliographic

access;asa researchandeducationalinstitution, it is committedto facilitating

research,teaching,andpublicationin an atmosphereof full andfree intellectual

inquiry.

TheOrganizationofAmericanHistorians,a non-profit 501(c)(3)

organization,is the largestlearnedsocietydevotedto the studyofAmerican

history. Sinceits foundingin 1907astheMississippiValley Historical

Association,theOAH promotesexcellencein the scholarship,teaching,and

presentationofAmericanhistory,andencourageswide discussionof historical

questionsandequitabletreatmentof all practitionersof history. TheOAH servesa

membershipof 11,000collegeanduniversityprofessors,highschoolteachers,

students,archivists,public historians,,andinstitutionalsubscriberssuchaslibraries,

museums,andhistorysocieties,aswell asindividualandinstitutional foreign

members.

TheOxford UniversityPress,USA is the largestuniversitypressin the

United States.It publishesacrossthehumanities,sciences,andsocialsciencesin
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print andelectronicformats.Scholarlymonographs,reference,trade,andhigher

educationarethe maindivisionsofthe Press.

B. InterestsofAmici Curiae

Theavailability, preservation,anddisseminationofprior researchare

essentialfor scholarlyadvancement.Amicicuriae’s interestis to preservethe

enormousimprovementsin theavailability,preservation,anddisseminationof

scholarlyworks thathavebeenmadepossibleby digital technology.Amici’s

interestcanbe accommodatedin a mannerconsistentwith 17 U.S.C. § 201(c) as

interpretedby NewYorkTimesv. Tasini, 533 U.S. 483 (2001),throughdigital

scanningof collectiveworks suchasscholarlyjournalsin waysthat reproduce

them in full context.

As explainedin detail infra at sectionII, throughtheuseof digital

technologyof the kindat issuein this case,theamici curiaehavetransformedthe

processofconductingresearchusingscholarlyjournals. No longerareresearchers

subjectto thevagariesofprint materialsthat areoften impossibleto identifyas

relevantsources,difficult to obtainonceidentified, andoftendamagedor

incompleteoncefound. Digital technologyproducesfaithful reproductionsof

collectiveworks,preservingandmakingthem availableto the scholarly

community. Authorizeduserscanaccesssuchworks atvirtually anytime from

virtually anylocationregardlessof theholdingsat the researcher’slocal libraries.
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In addition, as explained infra at sectionII.A.2, digital technologymakespossible

improvedsearchingcapabilitiesandprovidesincreasedaccessfor disabled

researcherssuchasthosewith physicalor visual impairments.

These benefits are made possibleby technology consistentwith Section

201(c) of the CopyrightAct and Tasini—benefitswhich increasethe availability

anddisseminationof scholarlyand artisticwork, therebyservingone of the main

purposesof copyrightlaw.
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ARGUMENT

I. The Rights Afforded Owners of CollectiveWorks under Section201(c)
Protect The CompleteNational Geo,!raphic

A. Adoption ofNational Geographic’sArgument

In NewYorkTimes,Inc. v. Tasini, 533 U.S.483 (2001),the SupremeCourt

explainedthat Section201(c)wouldpermitaprint collectivework to be

reproducedasan electroniccollectivework aslongasthe contextandpositionof

the contributionsremainedthe same.After Tasini, therefore,the questionone

mustaskin determiningif a republicationofa collectivework in electronicform is

permittedby Section201(c) is whether“eacharticleis presentedto, andretrievable

by, theuserin isolation,clearof the contexttheoriginalprint publication

presented.”Tasini, 533 U.S. at 487. TheNationalGeographicSociety’sbrief

persuasivelyhasappliedTasini andSection201(c) to this case,andamici curiae

specificallyadoptthe legalreasoningin sectionII of thatbrief.

The CompleteNationalGeographicsatisfiesTasiniby presentingeach

articleandphotographto theuserin context—providingscannedimagesof each

pageof thearticlesexactlyas theyappearedon theoriginal work’s pages,

completewith photographs,captions,advertisements,andothersurrounding

materials,includingall the contenton adjacentpagesaswell. As National

Geographichasexplained,an electronicrepublicationof a collectivework is

privilegedunderSection201(c)regardlessof whether(1) multiplecollectiveworks
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areplacedtogether;(2) independentlycopyrightablematerialis addedto the

collectivework; or (3) theownerof thecollectivework reliesonthe assistanceof

othersto republishthecollectivework in electronicform anddistributeit to the

public.

B. The LegislativeHistory

Someof thePlaintiffs arguethataccordingto the legislativehistory,the

additionofnewindependentlycopyrightablematerialto a collectivework destroys

the201(c)privilege. In fact, this interpretationof Section201(c)runsdirectly

contraryto the legislativehistory.

An earlydraft of Section201(c)gavepublisherstheright to publish

freelancecontributionsin theoriginalperiodicalsor “a compositework like thatof

thepublisher.” DiscussionandCommentson ReportoftheRegisterofCopyrights

on the GeneralRevisionofthe US. CopyrightLaw, 88thCong.,1st Sess.,

CopyrightLaw Revision,Part2 (H. JudiciaryComm.Print 1963),at 385. This

languageled HarrietPilpel, anexperiencedliterarypropertyattorneywho

representedfreelanceauthors,to worry that the section,asdrafted,was“less

favorablethanthepresentlaw,” presumablybecauseit could allow The

WashingtonPost,for example,to sell oneof its freelancearticlesfor later

publicationin TheNewYorkTimes,arguablya “like” compositework. Seeid. at

15 1-52.
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TheRegisterofCopyrightsrespondedto andattemptedto balancethe

interestsof authorsandpublishersby suggestingthat thecoreprivilege to which

publisherswereentitledshouldinclude theprivilegeof reproducingand

distributingfreelancecontributionsof“that collectivework andanyrevisionsof

it.” CopyrightLaw Revision,Part5, at 9. After Pilpelpointedout thatunderthis

language,a publishercouldreviseindividualcontributions,asopposedto the

collectivework, id. at 152, theRegisterof CopyrightsrefashionedSection201(c)

to makeclearthat the “any revision” languageauthorizedanychangesto the

“particularcollectivework” asa whole,butnotto the individualcontributions.

SupplementaryReportoftheRegisterofCopyrightson theGeneralRevisionofthe

US. CopyrightLaw; 1965RevisionBill, 89thCong., 1st Sess.,CopyrightLaw

Revision,Part6 (H. JudiciaryComm.Print 1965),at 69.

This final compromise,mediatedby the CopyrightOffice, yieldedthe

presentlanguageof Section201(c). To clarify the balancefinally struckbetween

publishersandfreelanceauthors,the HouseReportprovidedthe following

examplesof whatpublisherscouldandcouldnotdo underSection201(c):2

Underthe languageof this clauseapublishingcompanycouldreprinta
contributionfrom oneissuein a laterissueof its magazine,andcould
reprint an articlefrom a 1980edition ofan encyclopediain a 1990
revisionof it; thepublishercouldnotrevisethecontributionitselfor include

2 Congress’samplificationis approvinglyquotedin Tasini, 533 U.S. at 496-

97.
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it in a newanthologyor anentirelydifferentmagazineor othercollective

work.

H.R. Rep.94-1476,at 122-23(1976) (emphasisadded).

OnecannotlegitimatelyarguethatCongressexpecteda 1990 revisionofan

encyclopediato containno newand independentlycopyrightablecontributionsthat

did notappearin the 1980version. On the contrary,Congressknewthat a 1990

revisionof a 1980 encyclopediawould includeindependentlycopyrightable

articles,photographs,or drawingsrelatedto eventsthatoccurredsincepublication

of the 1980version;otherwise,for example,informationrelatedto AIDS, the

Challengershuttledisaster,andthe fall of theBerlin wall would notbeincludedin

the 1990version. Accordingto the legislativehistory, the inclusionof such“new

copyrightablematter”shouldnotpreventthepublisherofthe 1990 revisionfrom

using,withoutalteration,anotherauthor’scontributionconcerningWilliam

Shakespeareor theAmericanCivil War asoriginally publishedin its 1980 edition.

Rather,this typeofusewasexactlywhatCongressenvisionedwhenit explained

that apublisher“could reprintan article from a 1980 editionofanencyclopediain

a 1990 revisionof it.” H.R. Rep.94-1476,at 122-23.

II. The Electronic Preservationand Distribution of Collective Works
Promotesthe Progressof Scienceand theHumanities to the Benefit of
the Public

Thiscasehassignificantimplicationsfor boththe scholarlycommunityand

thepublic at large. Simplyput, andasoutlinedbelow,thebenefitsmadepossible
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by the full-contextdigitizationof paperversionsof scholarlyjournalswill be lost,

to the detrimentof continuedresearch,if this Courtfails to affirm the lowercourt’s

opinion.

A. Digitized Journals Are Necessaryfor Accurate, Complete, and
Efficient Researchof ScholarlyMaterial

Theuseof scholarlymaterialsin the researchprocesstypically involves

threecomponents:identifying relevantmaterial;obtainingaccessto it; and

preservingit for useby successivegenerations.The following discussion

illustratesthe waysin which scholarlyjournalsavailablein contextascollective

works in digital mediumoffer significantimprovementsovertheprint mediaand

anticipatesthe consequencesthatwould result shouldthis Court fail to affirm the

lowercourt’sopinion.

1. Identifying Content in the AnalogEnvironment

Identifying key materialin thepaperandmicroformmediumcanbe

challengingandoftenimprecise. For researchersfortunateenoughto be located

nearalargelibrary, this analogsearchprocessgenerallybeginswith a print or

electronicindexingservice,which containslistingsofjournalmaterialand

providesonly briefdescriptiveinformationsuchasthe title, author,andgeneral

subjectmatterofa work. The indicesdo notembodya “full-text” offering of the

contentsbutratherrely on thecategorizationskills of the indexer. Consequently,

usingprint, or evenelectronic,indexingservicesprovidesonly a filteredview of
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the sourcesavailableto the researcher.Evena library with extensiveholdings

provideslittle helpto a researcherif the librarydoesnotpossessa specialized

topicalor subjectindex in theareabeingresearched.Similarly, subjectindicescan

sufferfrom editorialerrorsandomissions,suchasthe failure to includethe

appropriatesubjectwords for categorization.Finally, for journalswith longruns,

the indicestypically do notreachbackto thebeginningof the run. Forexample,

theymaycovermaterialgoingbackonly asfar as the 1 970s. Materialpredating

coverageof the index, therefore,remainslargelyinaccessiblesincetheresearcher

is notable to ascertainits contentswithoutan individual reviewof eachjournal.

2. Identifying Content in the Digital Environment

Theavailability of backissuesof scholarlyjournalsin digitalmediahas

revolutionizedthe processof identifying content. Full-text searchcapabilities

meanthat researchersno longerarerestrainedby the limited andsubjectively

appliedvocabularyof indexers,butinsteadhaveanunfilteredview ofavailable

journal content. In addition,the ability to follow links betweenreferenceswithin a

digitizedjournalor links betweendifferentdigitizedjournalsgreatlyenhancesthe

searchanddiscoveryprocess.Interdisciplinaryresearchneedno longerbe stifled

by indiceslimited tojournalsin only oneareaof study; usingdigital technology,

researcherscannowidentify relevantmaterialfrom variousdisciplines. Research

neverbeforethoughtfeasiblecannow be conductedusingdigital technology’s
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enhancedsearchingcapabilities. For example,the dateswhenscholarsassumed

particularwordshadfirst comeinto commonusagehavebeenre-establishedasa

resultof thesenewsearchcapabilities. See,e.g.,How SoftwareGot Its Name,The

Economist,June3, 2000,at 80 (usingJSTORto pushbackthe first knownuseof

the word“software” to 1958).

3. AccessingContent in theAnalog Environment

Theresearcherin the analogenvironmentwho hasfoundindexreferencesto

worksof interestmustalsofind eachofthoseworks in the library’s stacks,and

within the library’s hoursofoperation. Ofcourse,journalsare subjectto the

vulnerabilitiesof all physicallibrary holdings—thematerialcanberemoved,

stolen,defaced,mutilated,or misshelved.Spaceconstraintsandbudgetlimitations

maycompromisea library’s ability to obtainor maintainphysicalcollections,or to

makethemeasilyaccessible.3Not only arethemoreobscure,seldomused

journalsoftenremovedfrom librarybuildings for storagein lesscostly off-site

facilities; librariesincreasinglyareunderpressureto moveotherjournalsto less

expensivestoragespace.Oftena researcherneedsto wait for materialto be

borrowedfrom anotherinstitutionthroughinterlibraryloan.

~ Indeed,onestudyconcludedthat scholarlyjournalsconsume23 percentof a
library’s stackspace.SeeLibrarySpaceUse,Dec.22, 1993 (unpublished
memorandum,on file with DenisonUniversity librarian’s office), citedin RogerC.
Schonfeld,JSTOR:A History 9 (2003).
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Microform collectionsofjournals,while moreefficientusersof spacethan

theirprint counterparts,nonethelessrequireenvironmentallysoundstoragespace

aswell as spacefor theviewing equipment,andthereforecontributeto the space

constraintsexperiencedby mostlibraries. Further,becausemicroform

reproductionqualityis oftenpoor, andbecausemanylibrariescannotafford

equipmentupgrades,microformmaterialscanbe difficult to read. Obtaining

legiblephotocopiesofmicroformmaterialscanbeparticularlychallenging.For

thesereasons,andowing to difficulties inherentin usingthe equipment,most

researchersfind theuseofmicroformto be cumbersomeandunappealingandto

presentsignificantobstaclesto scholarship.

4. AccessingContent in the Digital Environment

Throughdigitization,scholarlyjournalscanbe accessedwith unprecedented

efficiency. Usingdigital technologysuchasthat offeredby amicuscuriaeJSTOR,

researcherscanhaveaccessto abroadrangeof scholarlyjournalsafterthe library

closesfor thenight, overweekends,or holidays—oranyothertime. Materialscan

beavailableat one’sfingertipsnotonly from a library, butalsofrom remote

locations,suchasdormitoriesandapartments.In addition,andin starkcontrastto

analogsources,digital technologymakesit possiblefor multiple peopleto usethe

samematerialat the sametime. Journalsarenever“missing” or “checkedout.”

Scarceandcostlyshelfspacecanbemadeavailablethroughthe shiftingof print
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versionsof digitizedjournalsto lessexpensiveoff-site locations,with no

compromisein the ability of studentsto accessthematerials.

Throughdigitization,worksaremadeavailableto thosewho otherwise

would haveno, or only limited, accessto scholarlyjournals.For example,

researchersat institutionswith limitedtraditionalholdings,suchascommunity

colleges,are ableto usesourcespreviouslyavailableonly to thoseat universities

with the largestcollections. Researcherswith disabilitiescanconductresearch

independentlythroughtheuseof assistivetechnologiesthatwork in conjunction

with electronicscholarlyjournals. Internationalscholarscanmoreeasily

participatein intellectualexchangeswhentheyandtheirpeersusedigitally

availablyscholarlyworks.

A few examplesofusercommentsreceivedby amicuscuriaeJSTOR

illustrate thesebenefitsandthe importanceof this caseto thepublic. Onestudent

commented,“. . . I ama fifth-yeargraduatestudent,andyourservicehasjust saved

mefrom makinga two-hourroundtrip to theUniversity library.” Anotheradded,

“Whenone is a singleworkingparent,theability to researchandobtainmaterialat

3 a.m. is a gift of incalculableworth.” Finally, a scholarin Namibiawrote, “. . . I

cannotseehow institutionssuchasourscando without facilities suchasJSTOR.

Thereis simply no substitutefor the. . . magnitudeof theservice. Theindividual

[print backissuesof] journalsaretoo expensive,thepostalservicesaretoo dicey,
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and theextrastaffcomponent[to manageprint collections]too expensivefor us in

this partof the world. With JSTORall theseproblemsdisappear—fantastic!”

5. Preservationin theAnalog Environment

Evenif a desiredjournalcanbe foundin a library, thematerialavailablein

analogformatmaybe in poorcondition. Becauseof normalwearandtearandage,

paperis vulnerableovertime. In somejournals,pagesmayhavebeendefacedor

removed(eitherintentionallyor unintentionally).4For example,in manyearly

journals,engravedillustrations—suchasAudubonillustrations—havebeen

removedto be framedasart. Contentin someprint journalshasbeendestroyedby

userswho havedisagreedwith its contentsor wantedto thwartotherresearchers’

useof thejournal. Regardlessof the intent,the defacingandremovalofportions

ofjournalsclearly reducesthe valueandusefulnessof thejournal for researchers.

Moreover,becausethematerialsareheldin manydisparatelocations,withoutany

centralcoordination,it is difficult if not impossibletoknow howmany

comprehensivecopiesactuallyexist,orevenif a singlecomprehensivecopy

exists.

~ Microform collectionsare subjectto manyof the samevulnerabilitiesas
print versions. Librariesmightnotown thematerialsin microform, andthose
microformcollectionstheydo own similarly are subjectto misshelving,theft, and
damage.
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6. Preservationin the Digital Environment

Theavailability ofscholarlymaterialin digital mediameansthat researchers

no longerdependsolelyon atangiblerecord,which easilycanbe damaged,lost, or

otherwisemadeunavailable.Becausedigitalversionsof periodicalstendto come

from centrallymanagedresources,their integrity canbemaintainedefficiently and

reliably.5 In the caseof rarematerial,digitizationcanenablecontinuingaccess

overtimewithout compromisingthe integrity or the long-termpreservationof the

artifactcopy.

B. The Scholarly Community DependsonDigital Media

For thereasonsdescribedabove,electronicmediarapidlyhavebecomethe

preferredmethodfor accessingandpreservingscholarlyjournals. As evidencedby

thebreadthofamicijoining in this brief, supportfor continuedaccessto digitized

academicjournalsis interdisciplinaryandwidespreadin the scholarlycommunity.

To illustratethe valueof theseresourceswith usagestatisticsfrom butone

providerofdigitizedversionsof scholarlyjournals,in thefirst halfof2004alone,

JSTORusersaccessedthe archive81 million times. A 2003 surveyof over7,400

Americancollegeanduniversityfacultymembersfoundoverwhelmingagreement

that,“Electronicresearchresourcesareinvaluableresearchtools.” SeeOdyssey

~ Indeed,delegatingthe tasksof digitizing anddistributingscholarlyjournals
to third partiesis of critical importanceto theownersof thejournalswho maynot
havethe financialcapacity,expertise,or economiesofscaleofundertakethis
effort on theirown.
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LLC, SurveyofFaculty UseofElectronicResources,at Table 14 (2003).

Moreover,73% ofthosesurveyedwereconvincedtheywould, “become

increasinglydependenton electronicresearchresourcesin the future.” Id. at Table

5.

Beyondacademicenthusiasmfor electronicresourceslies a starkreality for

scholarsandstudents:resourcesthat arenotavailableonline,no longer,in effect,

exist. Observershavenotedin thepastfew yearsthatunwillingnessto pursue

researchstrategiesthat includeprint materialshasincreaseddramatically. In fact,

65% of thosesurveyedin 2003 agreedwith the following statement:“The process

of locating informationin academicjournal literatureis tediousandoftenhit-or-

miss,andthe actof physicallysearchingthroughhard-copycollectionsis muchtoo

time-consumingandonerous. I would welcomeaccessto newtools that improve

my ability to locateandaccessjournal literature.” Id. at Table3. Evenmore

dramatically,respondentsfelt that the statement“I oftenfind usingthe library to be

difficult andtime consuming—I’dmuchratherbeable to get the informationI

needfrom a computerin my office orhome.”matchedtheiropinions59% ofthe

time—anincreasein threeyearsof 17 percentagepoints. Id. at Table 13. In short,
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it is becomingclearthat informationthat cannotbemadeavailableonlinewill no

longerbeusedby researchers.6

CONCLUSION

Thescholarlycommunitydependson digital mediafor accessto research,

andorganizationssuchasJSTORandthe otheramici dependon Section201(c) of

theCopyrightAct to providethataccess.Theunprecedentedbenefitsmade

possibleby theuseof digital technologiesareconsistentnotonly with Section

201(c) of the CopyrightAct andTasini,butalsowith oneof the mainpurposesof

copyrightlaw asenshrinedin Article I, Section8, Clause8 of the Constitution—to

“promotetheprogressofscience”7by encouragingthe disseminationof scholarly

andartisticworks. The SecondCircuit shouldaffirm the decisionof the Southern

District of New York that Section201(c)permitsownersofcollectiveworksto

distributetheirworks in digital formatsthatperceptiblyreproducetheoriginal

works in their full context. To do otherwisewould overturn thecompromise

Congresscarefullymadein enactingSection201(c)andprecluderealizationof the

6 An articlein TheNewYork Timesrecentlyreportedsimilar findings.

SeeKatie Hather,Old SearchEngine, theLibrary, Tries toFit Into a Google
World,N.Y. Times,June21,2004.

~ At the timeof the framingof the Constitution“science”was“usedin the
senseof generalknowledgeratherthanthemodernsenseof physicalorbiological
science.” SeeWilliams & Wilkins Co. v. UnitedStates,172 U.S.PQ.670 (Ct. Cl.
1972),dismissed,487F.2d 1345 (Ct. Cl. 1973),aff’d 420 U.S.376 (1975).
Consistentwith the Court’s interpretation,amid usethe term “science”to
encompassthephysicalandsocialsciencesaswell as thehumanities.

29



benefitsofferedby newtechnologies,at greatexpenseto thegrowthofknowledge

andin contraventionofthe spirit andunderpinningsofcopyrightlaw.
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